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IN THE UTAH COURT OF APPEALS

STATE OF UTAH
Plaintiff/Appellee,

:
Case No. 940405-CA

vs.

:

JOSEPH A- CHAVEZ

:

Defendant/Appellant.

Priority No 2

:

JURISDICTION AND NATURE OF PROCEEDING
This appeal

is from a conviction of a charge of burglary, a

second degree felony in violation of Utah Code Annotated, Section
76-6-202, rendered

after a plea

of guilty before

the Honorable

Michael J. Glasmann on the 7th day of April, 1994 and sentence to
a term of

one to fifteen

years at the

Defendant filed a motion to
to Utah Code

Utah State Prison,

The

withdraw his plea of guilty pursuant

Annotated, Section 77-13-6(2)(a), which

motion was

heard and denied by the Honorable Michael J. Glasmann on the 13th
day of June, 1994.
Jurisdiction

to

hear

the

above-entitled

appeal

is

conferred upon the Supreme Court of the State of Utah pursuant to
Utah Code annotated, 78-2-2(3) (i)

(1953 as amended) and Rule

26

of the Utah Rules of Criminal Procedure.
STATEMENT OF ISSUES PRESENTED ON APPEAL AND STANDARD OF REVIEW
1.

Did

the District Court abuse its

1

discretion in denying

the Defendant

the right to withdraw his plea of guilty after the

Prosecutor failed to abide by one of the conditions of the plea.
Standard of Review.
within the

Motions to withdraw pleas of guilty are

sound discretion

only a showing

of the Court

of abuse of discretion.

and will

be reversed

State v. Thorup 841 P2nd

746 (Utah App 1992)
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Annotated Section 77-13-6(2)(a), UCA.
(a)
A plea of guilty
withdrawn only upon good cause
the court.
(b) A request to withdraw
contest is made by motion, and
days after entry of the plea.

or no contest may be
shown and with leave of
a plea of guilty or no
shall be made within 30

STATEMENT OF THE CASE
This is an

appeal from a denial

plea of guilty to
on 13 June

one count of burglary, a

to fifteen years

guilty to one count of
U.C.A on the

Glasmann.

April 8, 1994 to serve a

at the Utah

withdraw a

second degree felony

1994, before the Honorable Michael J.

Defendant was sentenced on
year

of a motion to

State Prison on

The

term of one
his plea of

burglary in violation of Section 76-6-202

ninth day of

April, 1994.

motion for an order allowing him

The Defendant filed

to withdraw his plea of

a

guilty

to one count of burglary on April 9, 1994.
The Defendant,
Appeal with
Weber

through Martin V. Gravis, filed

the District Court

County, State of

of the Second

Utah on July

8, 1994,

a Notice of

Judicial District
which appeal was

directed to the Utah Court of Appeals as case number 940405.
STATEMENT OF FACTS
2

On

the

2nd

day

of

February,

1994

the

Defendant,

information, was charged with one count of burglary
of Section 76-2-202

U.C-A.

On

the 8th day

in violation

of April, 1994

Defendant entered a plea of guilty to the one count based
agreement

the

State would

sentencing (T p.4)

take

no

position

by

at the

the

on the
time

of

Immediately after the plea was taken, defense

counsel moved

for immediate

past criminal

record, but

sentencing,
asked for

given the

a reduction

Defendant's
under Section

402(a).
At that time
Defendant then

the State objected to that

objected, claiming that

remain silent at the time of sentencing
the

plea negotiations, and,

reduction, and the

the State had

agreed to

and that was

outside of

therefore, the Defendant

should be

entitled to withdraw his plea of guilty. (T. p.4)
The

whole

issue

was

discussed

on

the

record

and

the

Defendant agreed to go forward

with sentencing, and not have his

plea

and the

withdrawn

at

the

time

Court

went

ahead

with

sentencing, and sentenced the Defendant to serve a term of one to
fifteen years at the Utah State Prison,(T. p.4)
The

Court

observed

that

apparently,

after

having

been

transported to the prison, the Defendant has had a change of mind
and wanted to have his plea withdrawn, (T. p.4)
SUMMARY OF ARGUMENT
The Trial Judge committed reversible error by denying of his
motion

to withdraw

his guilty

plea

rendered by

the Honorable

Michael J. Glasmann on the 13th of June, 1994, where the State of
3

Utah

violated its

agreement to

remain

silent at

the time

of

sentencing.
ARGUMENT
THE TRIAL JUDGE COMMITTED REVERSIBLE
ERROR IN DENYING THE DEFENDANT
THE RIGHT TO WITHDRAW HIS
PLEA OF GUILTY TO A 2ND DEGREE FELONY, BURGLARY
The Defendant
burglary, a
entered

was charged by

second degree felony.

into

an

pleading guilty

agreement that
to the

indictment with one

count of

The Defendant and

the State

conditioned

second degree

felony,

on

the Defendant

the State

would

remain silent at the time of the sentencing.
When
Defendant

the
moved

date
for

of
a

sentencing

arrived,

reduction under

counsel

Section

for

402(a),

the
In

violation of the prior agreement with the State which induced the
Defendant to enter a plea of guilty to the one count of burglary,
the State in open court objected to the 402(a) reduction.
The United States Supreme Court in the case of Santobello v.
New York 404 US 257, 30 L. Ed- 2d 427, 92 S Ct 495 (1971) at page
261 stated:
"The plea must, of course, be voluntary and knowing and
if it was induced by promises, the essence of those
promises must in some way be made known."
Those circumstances will vary, but a constant factor is
that when a plea rests in any significant degree on a
promise or agreement of the prosecutor, so that it can
be said to be part of the inducement or consideration,
such promise must be fulfilled."
Contrast this case with the

case of State v. Bennett 657

2d 1353 (Utah 1983) where at 1354 the Court stated:
"Defendant concedes that

the prosecution fulfilled its
4

P

part of the bargain, but contends that the negotiations
included an implied condition that the Defendant
be
evaluated•
Because
that condition was not met
the
Defendant contends
that he should be permitted to
withdraw his plea of guilty as required un Santobello
v. New York,
(supra). Clearly the Court was under no
obligation
to accept
the prosecutors
recommendations
that
the
Defendant
be ordered
to
undergo
an
evaluation."
Had the
would

Defendant not

fulfill

it part

been led to

of

the

believe that

bargain

and remain

the State
silent

at

sentencing he would not have entered the plea of guilty.
Therefore, under

the circumstances it

can not be said

plea was voluntarily entered, as required

that the

by Rule 11 of the Utah

Rules of Criminal Procedure.
Because the plea was not voluntarily entered the Trial Judge
committed

reversible error and

withdraw

the plea

of guilty,

Trial Judge that it made no
state spoke or
402(a) reduction

not permitting the
despite of

Defendant to

the statement

of the

difference to the Court whether

did not speak.
because it was

the

The Court was not going

to do a

not in the negotiation

to have

the reduction the first place; and other than that, the state had
nothing to

say

at the

time of

sentencing.

The Court

relied

simply on its knowledge of the defendant's criminal record. (T p.
5)
CONCLUSION
The

Trial Judge committed

reversible error in

denying the

Defendant's motion to withdraw his plea of guilty, when the State
did not

fulfill its part of the

bargain which induced the plea,

which was to remain silent at the time of sentencing.
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day of
November, 1994.
f

Martin V. Gravis
Attorney for Appellant

6

ADDENDUM

have the charge level in front of me, but a particular
charge, that the state would take no position at the
time of sentencing.
Immediately after the plea was taken, defense
counsel moved for immedate sentencing, given the
defendant's past criminal record, but asked for a
reduction under Section 402(a).
At that time the state objected to that
reduction, and the defense then objected, claiming that
the state had agreed to remain silent at the time of
sentencing and that was outside of the plea
negotiation, and therefore, the defendant should be
entitled to withdraw his plea of guilty.
The whole issue was discussed on the record,
and the defendant agreed to go forward with sentencing
and not have his plea withdrawn at that time.

And the

Court went ahead with sentencing, and sentenced the
defendant to prison.
Apparently, after having been transported to
the prison, the defendant has had a change of mind and
now wants to have his plea withdrawn.
The Court is not -- is denying the motion
because it was discussed on the record, but also
there's another factor here.

And that is that the

Court made it clear at the time that this whole

OKP

1

discussion occurred after the plea was taken, that it

2

made no difference to this Court whatsoever what the

3

attorneys were arguing about for this reason:

4

Court is aware that a 402(a) reduction is a one-step

5

reduction that would occur at the time of sentencing,

6

as opposed to at the end of a probationary period.

7

The

If the state was in agreement with a 402(a)

8

reduction, they just as easily could have reduced the

9

charge from, say, a second to a third degree felony at

10

the time the plea negotiation was entered into.

11

state didn't agree to do that; in fact, refused to do

12

that and required that the defendant plead to the

13

higher degree of felony.

14

The

So the reason it made no difference to the

15

Court is it made no difference whether the state spoke

16

or did not speak.

17

402(a) reduction because it was not in the negotiation

18

to have the reduction in the first place; and other

19

than that, the state had nothing to say at the time of

20

sentencing.

21

of the defendant's criminal record and -- was there a

22

Presentence Report prepared?

23
24
25

The Court was not going to do a

The Court relied simply on its knowledge

MR. GRAVIS:

I don't recall.

Actually, there was because

his -- we did come back for sentencing.
THE COURT:

That's right.

There was.

And I believe that

